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Let’s be honest - you probably have not reviewed your subconsultant agreement in a
while. Don’t be embarrassed. It is easy to overlook these agreements when everything is
running smoothly. However, failing to address critical clauses like flow down provisions can
create serious risks down the road. In construction projects, design contracts are intricate and
high-stakes, and the last thing any prime professional wants is to be caught off guard by
unaligned contractual terms that could expose them to liability beyond their control. This article
explains why flow down provisions are critical, how they are interpreted differently across
jurisdictions and offers practical advice for ensuring your agreements safeguard you from
delegable risks.

Design contracts for a construction project should be carefully choreographed to
apportion risk and specify the obligations and responsibilities of the parties. The prime
professional, who contracts directly with the project owner, exists at the center of this universe
and, if not careful, will subsume substantial risk from the owner above and the professional
subconsultants below. To mitigate the risks from subconsultants, it is imperative that the prime
professional act proactively to push downward onto its subconsultants the requirements of the
prime contract so that the subconsultants will be responsible for the risks they can best control.
The flow down provision was created as a simple and direct method for accomplishing this goal.
However, the manner in which these provisions are interpreted and applied in different
jurisdictions can expose the prime professional to unexpected and substantial liability. The
following seeks to identify these risks and provide best contractual practices for their mitigation.

a. Whatis a Flow Down
Provision?

Flow down provisions are clauses in
a subconsulting agreement that incorporate
the prime contract by reference and bind the
subconsultant to the prime professional in
the same manner that the prime professional
is bound to the owner. The AIA C401-2017,
Standard Form of Agreement Between
Architect and Consultant, contains a typical
flow down provision:

To the extent that the provisions of the Prime Agreement apply to this Portion of the Project, the
Architect shall assume toward the Consultant all obligations and responsibilities that the Owner



assumes toward the Architect, and the Consultant shall assume toward the Architect all obligations
and responsibilities that the Architect assumes toward the Owner. Insofar as applicable to this
Agreement, the Architect shall have the benefit of all rights, remedies and redress against the
Consultant that the Owner, under the Prime Agreement, has against the Architect, and the Consultant
shall have the benefit of all rights, remedies and redress against the architect that the Architect, under
the Prime Agreement, has against the Owner.

AIA C401 at § 1.3. The intent of the flow down provision is to capture the obligations and
responsibilities agreed to in the prime contract and flow them downstream. This is critical
because any failure to align contractual provisions creates a coverage gap that will leave the
prime professional exposed to liability or other consequences.

One example that has popped up multiple times recently is the failure of the prime
professional to synchronize the dispute resolution provisions in the prime contract with those of
the subconsulting agreement. For instance, where the prime contract requires arbitration but the
subconsulting agreements do not, the prime professional cannot join the subconsultants to the
arbitration and is left alone to arbitrate claims that may be exclusively related to services
provided by the subconsultants. In this situation, not only will the prime professional have to
defend against such claims by itself, but it also will ultimately be liable for any damages caused
by the subconsultants. Usually, the only recourse for the litigation weary prime professional is to
initiate another separate lawsuit seeking repayment against the subconsultants. No one wants to
jump from one expensive litigation to the next.

Likewise, the prime professional will be left holding the bag for any failure to align and
properly flow down such key provisions as insurance, indemnity and payment from the prime
agreement through to the subconsulting agreements.

b. How are Flow Down Provisions Interpreted?

Flow downs, flow down - seems simple enough, right? Not really. While the intent is
obvious from its name, the application and extent of what is captured by a flow down provision
is a matter of state law with identical provisions being interpreted differently across state lines.

By way of an example, what happens if your subconsulting agreement contains a flow
down provision that broadly binds the subconsultant to the terms of the prime contract and
assumes toward the prime professional all the obligations and responsibilities that the prime
professional assumed toward the owner? Generally speaking', the viability of that flow down
provision is dictated by how courts in that jurisdiction analyze the provision.

Strict interpretation states, like New York and Rhode Island, interpret flow down
provisions such that the subconsultant would only be bound to the prime contract provisions
relating to the “scope, quality, character and manner of the work™ to be performed by the
subconsultant.® Thus, critical contractual provisions such as insurance'’, indemnification™,
payment”, forum selection"' and dispute resolution*'! would not “flow down” absent sufficiently
specific language exhibiting this intent. Thus, relying on a broadly worded flow down provision
in a strict interpretation state could have catastrophic consequences.



Other states, like Alaska", Arizona™, California*, Colorado™, Georgia*!, Illinois*',
Kansas*"¥, Massachusetts*¥, North Carolina*"!, Ohio*"!, Pennsylvania*"l and Washington*™* are
more permissive and interpret the flow down provision more generously thereby incorporating
non-specified provisions to varying degrees amongst the states. Having a broadly worded flow
down provision in a permissive state will be effective for some, but not necessarily all of the key
provisions. Results vary by state.

Still, other states, including, Indiana™* | Maryland™®, Tennessee**!! and Texas™*!i, take a
more expansive view by evaluating the totality of the contract documents to discern the intent of
the provision utilizing typical contractual interpretation principles. Thus, the flow down
provision will be viewed and interpreted by the court in conjunction with the other contract

documents.

Finally, there are many “wild card” states that have not yet definitively decided whether
the courts in those states will apply a strict, permissive or expansive interpretation of broad flow
down provisions. Florida®™ stands out as key state that has not yet provided such a
determination.

¢. Best Practices for Avoiding the Pitfalls of a Flow Down Provision that Doesn’t.

The disparity in the application of flow down provisions across state lines represents a
concealed but pernicious threat to the prime professional. Technology keeps making the world
smaller, allowing prime professionals to easily practice across multiple jurisdictions with
subconsultants from all over the world. Ensuring that you are adequately protected requires
careful drafting. Do not leave this issue to the courts to decide. Retain a construction attorney to
tailor your subconsulting agreements to the applicable jurisdiction and to draft a flow down
provision to ensure its maximum application. If a specific provision in the prime contract is
important to the owner and the prime professional, then it should be clearly expressed within the
subconsultant agreement and not left to the subjective and inconsistent interpretation of the court
system.
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